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INTRODUCTION

This supplement incorporates changes to the Medicaid Information for Long-term Care (January 2007) that the state implemented because of the Federal Deficit Reduction Act of 2005.  Congress enacted this law 2/08/06 and Georgia applies it to all applications and reviews beginning 2/1/2007.
This supplement should be used with the Medicaid Information for Long-term Care (January 2007), and the Supplement on Changes to Burial Exclusions, (February 2007).
For additional information about this document, contact the State Legal Services Developer at the Georgia Department of Human Resources Division of Aging Services at (404) 657-5328, the Georgia Senior Legal Hotline at (404) 657-9915 or 1-888-257-9519 or the Department of Family and Children Services office located in your county.  You may also contact the Elderly Legal Assistance Program in your area by calling your Area Agency on Aging.
Medicaid Resources Chart
	RESOURCES
	RULES

	Cash; stocks; bonds; money market accounts; certificates of deposit; etc.
	Must not exceed the maximum resource limit for SSI Medicaid or Long Term Care Medicaid

	Real property (land) 

· Non institutionalized applicant/recipient (A/R)  homeplace is excluded from resources regardless of the value
· Effective as of 10/1/06, but for applications and reviews starting 2/1/07, the homeplace of the institutionalized A/R is counted as a resource but the equity value (EV)  is treated as follows:
         -   if the EV is $500,000 or less, the 
         property is excluded
· if the EV is over $500,000, the A/R
no longer is eligible for Medicaid payment to the nursing home and Institutionalized Hospice agency
· if the EV is over $500,000, the A/R
no longer is eligible for Medicaid for home  and community based waivered services.  The A/R’s case is denied/closed
	The house you live in and all the land the house is on and any other buildings on that land as long as the A/R states in writing an intention to return home or if a dependent family member or spouse is still living in the home while the A/R is absent.

Other instances when real property may be excluded as a resource include the following:

· If the property is business property or is income producing (rental property is excluded as a resource but the rent is treated as income) up to $6000 of the EV may be excluded if the property produces at least a 6% annual return on the excluded portion.
· If the property is used to produce goods or services for home use or home consumption, only up to $6,000 of equity value is excluded regardless of the rate of return.  Everything over $6,000 is a countable resource.

	IRAs 


	IRAs from which payments are being made to the Medicaid recipient are excluded as a countable resource as long as they include part of the principal. Some IRAs may be a countable resource or considered as a transfer of assets.

	Annuities 
– Under the DRA changes, annuities are considered in determining eligibility
	Purchased before 2/8/06 - if actuarially sound, are treated as retirement funds.
Purchased on or after 2/8/06- the A/Rs must name the State of Georgia as the remainder beneficiary if there is no spouse, minor or disabled child.  If either exists, the State may be named after them.

	Burial accounts 
	$10,000 LIMIT ----SEE SUPPLEMENT ON CHANGES TO BURIAL EXCLUSIONS EFFECTIVE JANUARY 2007

	Household goods/personal property 
	Regardless of value, they are excluded, as long as they are not held as an investment.


TRANSFER OF ASSETS
Two critical times to remember:

Before the Deficit Reduction Act (DRA) 2005 – 8/11/1993 to 2/7/2006
And,

After the Deficit Reduction Act (DRA) 2005 – 2/8/2006 forward
The rules that were in place prior to 2/8/2006 still apply to Transfers of Assets made before 2/8/2006.

NEW RULES

· The new rules affect all transfers made on 2/8/2006 and beyond.  

· The new rules apply to any new or pending Medicaid application for nursing facility services or home and community based waiver programs beginning 2/1/2007 or later.

· The new rules apply to any review of current recipients cases taken on or after October 1, 2006 and affect transfers made on or after 6/1/2005. 


To give away or transfer assets without receiving the fair market value (FMV) of the worth of those assets is strictly prohibited and is likely to incur penalties.

If I transfer assets, how long will it affect my eligibility for Medicaid?

Before the DRA 2005:
36 months or 3 years unless the transfer is into a Trust, then the look back period is 60 months or 5 years.

And,
After the DRA 2005:
60 months or 5 years for all transfers for less than FMV
The look back period begins the date the applicant applies for Medicaid.
What is the penalty?

For Transfers Prior to 2/8/2006 

The penalty is disqualification from receiving Medicaid for as many months as it takes to use the amount of money or value of property transferred.  The amount that is transferred is divided by the average Georgia private pay nursing home rate to come up with the number of months of your penalty.

Example:  $10,000 transferred ÷ $4,257.60 (the avg. Georgia nursing home rate since 4/2006) = 2.3 months.

The penalty would be 2 months (the number is rounded down and no partial months are applied)

Multiple Transfers:
Each transfer will be considered a separate one and a penalty will apply to each transfer, although some attorneys note that separate transfers made to different people within the same month have been added together to be treated as one transfer.  Transferring assets for reasons other than becoming eligible for Medicaid is allowable but make sure that you receive sound advice before doing so.

For Transfers After 2/8/2006

The penalty is eligibility for Medicaid for institutionalized A/Rs but disqualification from receiving Medicaid to pay the vendor portion to the nursing home for as many months as it takes for you to use the amount of money or value of property that you transferred.  The amount that you transfer is divided by the average Georgia private pay nursing home rate to come up with the number of months of your penalty.

Example:  $10,000 transferred ÷ $4,257.60 (the avg. Georgia nursing home rate since 4/2006) = 2.3 months.

The penalty would be 2.3 months (partial months are now applied)
The A/R would be responsible for paying the Medicaid rate for two months and for the partial month the A/R would pay the .3 share.  For the .7 portion, Medicaid would pay the remainder.

For home and community base waivers (i.e. CCSP, ICWP, non-institutionalized hospice), the applicant is simply not eligible and the case is denied or closed.

Multiple Transfers:

For applications on or after 2/1/2007, transfers for less than FMV made after 2/8/2006 and within the 60-month look-back period in more than one month will be combined and treated as one transfer.

Transferring assets for reasons other than becoming eligible for Medicaid or avoiding estate recovery may be allowable; but be sure before making such a transfer.

When does the penalty take effect?

Before the DRA 2005
The penalty runs the month the assets were transferred.  Penalties are applied consecutively (one after the other) instead of being applied concurrently (together).  
After the DRA 2005 
The month the asset was transferred or the month that the A/R requests Medicaid and is in the long-term care setting, whichever is later.  This includes the “three month prior” to the application date that is usually covered by Medicaid.
For reviews, transfer penalties will be assessed on transfers made on or after 2/8/06.  The penalty will begin with the month following the month in which notice can be given.
If a penalty was already assessed on the transfer under the old rules, the transfer will not be reassessed under the new rules.

Transfers made by a spouse to someone other than the A/R, will result in a penalty to the A/R.

What if my money is in a joint account or my property is in my name and someone else's and that person takes the money or property without my permission or knowledge?

The fact that another person jointly owns an asset such as a bank account, certificate of deposit or a deed to real property (land) is not a transfer in and of itself.  However, if the person who is on the account or deed with you takes money from the account or transfers the property, with or without your knowledge or consent, a penalty may be applied.

So is there no way that I can provide for my family who depends on me?

Resources may in certain and limited situations be properly used to provide for dependents.  Some exceptions under the Federal law allow individuals to legally transfer property and money without being penalized.

See some of the acceptable and nonacceptable transfers in the tables that follow.




HARDSHIP PROVISIONS
Undue hardship provisions only protect the A/R.  They do not apply to or protect the community spouse unless he/she is applying for the classes of Medicaid previously discussed in this information.
When It Is Not Undue Hardship:
· The application of the penalty only inconveniences or restricts the lifestyle of the A/R.
· After the institutionalized spouse transfers assets to his/her spouse, the community spouse refuses to use or make those assets available to the institutionalized spouse.

· If A/R’s total available income and assets or the A/R and his/her spouse’s income and assets, when combined, are sufficient to cover the costs of the A/R’s medical care and food.  (remember, the spouse’s protection is not a consideration for hardship)
· A/R’s health or life would not be endangered (his/her health would not be irreparably harmed and it a doctor can certify that application of the penalty will not kill the A/R)
One Of These Three Must Be True To Qualify For Undue Hardship:
· An institutionalized spouse has excess resources/assets that would normally cause him/her to be ineligible for Medicaid, but to do so would cause an undue hardship on the A/R.

· Distribution is received from a Medicaid qualifying trust that would normally cause an individual to be ineligible for Medicaid and denial of Medicaid would cause an undue hardship to the A/R. 

· Assets were transferred into a trust or for less than FMV, which would normally cause ineligibility for Medicaid for nursing facility services or home and community based services, but to do so would cause undue hardship to the A/R. 
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TRANSFERS WHEN PENALTIES DO APPLY





The spouse of an A/R transfers assets including income to anyone for purposes other than the sole benefit of the spouse during the applicable look back period.                                                                                                                                                                               





An A/R gives away or sells an asset for less than its current market value (CMV) or refuses an inheritance, during the applicable look back period or anytime after that.





The A/R or his/her spouse purchases a life estate interest in another person’s home without living in the home for at least 12 consecutive months after the date of purchase, gives away the life estate or pays less than FMV for it.





The A/R transfers non-excluded assets into a trust during the look back period or anytime after that.





The A/R transfers the homeplace to someone other than those persons listed in the previous chart.





Assets owned by the A/R jointly with another person are considered transferred by either person when the A/R’s ownership or control is eliminated or reduced.  This is true regardless of whether the A/R had knowledge of the action or gave his/her consent.  This includes withdrawals from joint accounts by the other account holder.





The asset that was transferred was owned by the community spouse and transferred by the community spouse after eligibility was established. (This does not apply to transfers made on or after 2/8/2006) 





The A/R transfers or gives away income or the right to receive income that would be an asset the next month and, it was done through means other than ordinary or legitimate expenses.




















Simply giving away your money and/or your property to become eligible for Medicaid to pay for your long-term care expenses or to avoid Estate Recovery is a problem.  The following sections provide some of the changes that Federal law required states to make to strengthen the policy and penalties available for just such actions.  








TRANSFERS WHEN PENALTIES DO NOT APPLY





Transfer of the home from the A/R to the spouse, dependent children (under age 21), disabled children, siblings who were living in the home for 1 year before you went into the nursing facility and has equity in the home, or to your children if they were living in your home for at least 2 years and taking care of you before you went into the nursing home.





Transfer to the spouse or to another person for the sole benefit (“no other person or entity can benefit from this transfer”) of the spouse.





Transfer from the spouse to someone else for the sole benefit of the spouse.





Transfer to a Trust for the benefit of your blind or disabled child.





Transfer to a Trust for the benefit of a disabled person who is under the age of 65 years old.  (The law does not require that this person be a relative)





There is proof that the transfer was intended for fair market value or other valuable consideration but it was not received due to fraud or exploitation.





The asset that was transferred was owned by the community spouse and transferred by the community spouse after eligibility was established. (This does not apply to transfers made on or after 2/8/2006)





The transfer was made to pay a valid debt.





The asset transferred was a valid loan.





The asset was excluded under Nursing Home Medicaid rules and it was transferred into a Trust. For SSI Medicaid, the transferred resource was excluded (not including the homeplace which has specific transfer rules).





Assets were transferred but fair market value was received for them.





The assets were transferred exclusively for a reason other than to qualify for Medicaid. (not including the homeplace which has specific transfer rules)





The transferred assets have been returned.

















NOTE:  An applicant/recipient can avoid a penalty if the assets that were transferred are returned to the Medicaid recipient.











POINTS TO REMEMBER





Transferred assets may be recovered to avoid penalties;





Proof may be required to show what steps have been taken to recover transferred assets before any relief is given;





Generally, the burden of proof (the responsibility to convince others that what you say is true) is on the A/R.  There is no “benefit of the doubt” that what you say is true.





Evidence that health or age indicated a need for long-term care may affect how a transfer is treated.
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